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Darren D. Chaker

311 N Robertson Blvd. #1230
Beverly Hills, California 90211
206. 333 6880 [ Tel

775.822. 0062 | Fax

DARREN DAVI D CHAKER, Case No. 00Cv2137 (BTM (CGA)

ALAN CROGAN, SAN DI EGO COUNTY
PRCBATI ON DEPARTMENT,

UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF CALI FORNI A

Petitioner, PETITIONER S NOTICE OF MOTI ON
AND MOTI ON FOR SUMVARY JUDCMENT]
AS TO CLAI M ONE

VS. DATE/ TI ME: TBA
LOCATI ON: EL CENTRO BRANCH

Respondent .

this Court his Mdtion for Summary Judgnment as to claim one (1),
the unconstitutionality of Penal Code section 148.6, of his Wit
of Habeas Corpus filed pursuant to Rule 4 of the Rules Governing

28 U S.C. § 2254.

/
/
/

COVES NOW DARREN DAVI D CHAKER, Petitioner, and files with

/ / /
/ / /
/ / /
/ / /
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NOT1 CE OF MOTI ON_AND MOT1 ON

TO COUNSEL FOR RESPONDENT | N THE ABOVE- ENTI TLED MATTER:

PLEASE TAKE NOTICE that Petitioner Darren David Chaker
hereby noves this Court for an order granting sunmary judgnent
in his favor on claim 1, the unconstitutionality of Penal Code
section 148.6, of the Third Amended Petition for Wit of Habeas
Corpus (“Petition”). The date and tinme of the hearing on this
notion is to be set by the Court after the conpletion of
briefing, in accordance with any Case Mnagenent Conference
Order that the Court nay order. This notion is based on this
Notice of Mdtion and Mtion for Sunmary Judgment and supporting
menor andum of points and authorities and oral argunment, the
pl eadings in this case, and the exhibits of state court filings
al ready | odged with this Court.

M. Chaker seeks sunmary judgnent as to claim 1l pursuant to
Federal Rule of G vil Procedure 56, on the grounds that the
statute in and of itself is adequate to nove for sunmary
judgnent, as well as the pleadings and exhibits on file
denonstrate that there is no genuine issue as to any material
fact, and therefore M. Chaker is entitled to judgnment on this
clains as a matter of |aw
/ / / /

/ / / /
/ / / /
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. UNDI SPUTED FACTS

The Ofice of the District Attorney filed a conplaint
agai nst Petitioner on or about March 25, 1997. It alleged a
violation of Penal Code 8§ 148.6(a)(1), that Petitioner did
unlawfully file an allegation of msconduct against a peace
of ficer knowi ng the allegation to be fal se.

Section 148.6(a)(2) provides that “[a]ny |aw enforcenent
agency accepting an allegation of msconduct against a peace
officer shall require the conplainant to read and sign” an
advi sory, which nust be printed in “boldface type.” Thi s
advi sory concludes with the followng warning, directly beneath

whi ch citizen conplai nants nust sign:

IT IS AGAINST THE LAW TO MAKE A COWPLAINT THAT YOU

KNOW TO BE FALSE. |IF YOU MAKE A COVWPLAI NT AGAI NST AN

OFFICER KNOWNG THAT IT IS FALSE, YOQU CAN BE

PROSECUTED ON A M SDEMEANOR CHARGE.

(Penal Code 8148.6(a)(2).)

On February 22, 1999, Petitioner was found guilty of
violating PC 148.6(a)(1l) as a result of his second jury trial.
Petitioner was sentenced to 1) three years of sunmary probation,
2) two days of custody with two days credit for tinme served, 3)
fi ned about $1,100 and, 4) 15 days® of public service.

M. Chaker pursued an appeal. The Court appointed Attorney
S. Ward Heinrichs. The Appellate Division of the Superior Court

affirmed Petitioner’s conviction. The issue of the statute's

constitutionality was not challenged at the trial or appellate

! The Court allowed Petitioner to performvolunteer work for a church in
lieu of public work service.
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| evel, but has only been raised by M. Chaker on writ.

Petitioner subsequently filed the instant Wit of Habeas
Cor pus. The Ofice of the D strict Attorney, for the
Respondent, filed a notion to disnmss Petitioner’s Wit when it
was initially filed and again subsequent to Petitioner’s Third
Amended Wit. The Court denied the initial Mtion to Disnmss
and recommended on October 19, 2002, to dismss sone of the
claims for procedural reasons when the second Mdtion to Dism ss
was brought. However, the instant issue raised herein is not
subject to dismissal nor was it challenged by the Respondent’s
second notion to dismss. Hence, irrespective of the Court’s
decision to dism ss sone of the clains in Petitioner’s wit, the
claim challenging the constitutionality of the statute is |left

st andi ng.
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The sole issue in

defanmation statute that s

critical of peace officers and no other public officials is
unconstitutional on its face. Under Penal Code section 148.6,
enacted in 19952 citizen conplaints of “peace officer”

m sconduct are treated differently from conplaints alleging

m sconduct by elected offi
public officials. Sectio
agai nst | aw enforcenent of
crim nal def amat i on pr
conpl aints of m sconduct

Wrse still, within the co

California law treats the

favorably than that of the peace officers against whom they are

conpl ai ning, not to nention w tnesses who support the officers

versi on of facts.
At the heart of the

gover nnment may not SO

particularly when it comes to criticism of public officials.

Based on this <core pri

district court decisions have properly held Penal Code section

2 Although this brief, refer

noted that only Penal Code 8148.6(a), and not 8148.6(b), is properly before
this Court. Penal Code 8148.6(a), enacted in 1995, crininalizes know ngly

false allegations of “peace

conplainants to sign beneath a warning of possible crimnal prosecution.

Section 148.6(b), added in 1996,
“civil claim against a peace of
simlar analysis would apply t
issue in this case.

PETI TIONER S MOTI ON FOR SUMVARY JUDGEMENT AS TO CLAIM ONE - 5

| NTRODUCT! ON

this case is whether a «crimnal

electively targets citizen conplaints

cials, teachers, judges, and all other
n 148.6 thus strips citizen conplaints
ficers of the absolute privilege fron
osecuti ons appl i cabl e to citizen
against all other public officials.
ntext of police conplaint proceedings,

speech of citizen conplainants |ess

First Amendnment is the principle that

tilt the expressive playing field,

nci ple, past appellate and federal

s to “section 148.6" throughout, it should be

officer” msconduct and requires citizen

crimnalizes the filing of a know ngly fal se
ficer.” \Wile Respondent nmay believe that a
0 subsection (b), only subsection (a) is at

|
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148.6 facially unconstitutional. (People v. Stanistreet (2001)
93 Cal. App. 4th 469 [113 Cal. Rptr. 2d 529], opinion superseded
by grant of review, (2002) 115 Cal. Rptr. 2d 852.) The federal
court in Hamlton v. Gty of San Bernardino (C. D. Cal. 2000) 107
F. Supp. 2d 1239, reached the sanme concl usion.

In Ham |l ton, an African-Anerican man who had been stopped,
pulled of his bicycle, and choked by police officers was
deterred from filing a citizen conplaint by the possibility of
prosecuti on under section 148.6. (107 F. Supp. 2d at pp. 1240-
41.) As the federal court in Hamlton held that this statute
“inmperm ssibly discrimnates on the basis of the content of the
speech which it crimnalizes and, therefore, facially violates
the First Anmendnent . . . .” (ld. at p.1248.)

Additionally, all three courts to have reached the nerits
have struck down Penal Code section 148.6's civil counterpart,
Cvil Code section 47.5, which creates a special cause of action
for defamatory <citizen conplaints against peace officers.
(Wal ker v. Kiousis (2001) 93 Cal. App. 4th 1432, 1457 [114 Cal.
Rotr. 2d 69]% Haddad v. Wall (C.D. Cal. 2000) 107 F. Supp. 2d
1230, 1238; Gritchen v. Collier (C.D. Cal. 1999) 73 F. Supp. 2d
1148, 1153, reversed on other grounds, (9th Cr. 2001) 254 F.3d
807.)*%

% No Petition for Review or Request for Depublication was filed in Walker,
and the opinion holding Civil Code 847.5 unconstitutional is now final.

4 Respondent mmy argue that the Ninth Grcuit’s reversal in Gitchen v.
Collier (9th Cir. 2001) 254 F. 3d 807, sonehow underni nes the constitutional
analysis of the Ham Iton court and of the Court of Appeal in this case. This
is plainly incorrect. The Ninth Crcuit mde it quite clear it was not
addressing the nmerits of the constitutional issue, but rather only holding
that the case did not belong in federal court because the threatened i bel
suit brought by Oficer Collier was not brought under “color of law as

PETI TIONER S MOTI ON FOR SUMVARY JUDGEMENT AS TO CLAIM ONE - 6
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Each court carefully applied the <constitutional test
articulated by the United States Suprene Court in RAV v.
Gty of St. Paul (1993) 505 U.S. 377 [112 S. C. 2538, 120 L.
Ed. 2d 305], for evaluating content-and-viewpoint-discrimnation
within a category of generally proscribable speech. It would be
remarkable if Respondent could file a brief to acknow edge the
cont ent - and- vi ewpoi nt - based distinction drawn by section 148.6,
much less properly to apply the R A V. test for evaluating this
di stinction. Nor can, presunptively, wll Respondent confront
the other neans, noted by all the courts to have considered
California's tw peace officer defamation Ilaws, by which
officers' legitimate reputational interests nmay be protected
wi thout infringing on or chilling any speech. Literally, every
court to reviewthis statute have deened it unconstitutional

Indeed, as explained nore fully below, California |aw
al ready provides substantial protections for peace officers’
reputational interests far beyond what other public officials
enjoy, such as laws which ensure the confidentiality of peace
of ficer personnel records and require false conplaints to be
renoved from general personnel files. (Penal Code 88 832.5(b),
832.7(a).) Moreover, as a matter of state law, conplaints
determ ned to be frivolous, unfounded, or exonerated may not be
used for pronot i onal or punitive purposes. ( Penal Code
8832.5(c)(2).)

/ / / /

required by 42 U S. C. Section 1983. (254 F.3d at pp. 811, 814.) Thi s
jurisdictional decision, which left untouched the First Amendrment analysis of
the district court, of course has no bearing on this appeal of a crimnal
convi ction under an unconstitutional crimnal statute.
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Respondent’s only presunptive principal argunent may be

t hat Penal Code section 148.6 1is not really content-or

vi ewpoi nt-discrimnatory at all, but sinply “fills a gap” |left

by previous decisional law interpreting Penal Code section

148.5. That argunent would be patently incorrect, and rests on

a m sunder st andi ng of what section 148.6 really does. Far fron

treating citizen conplaints against police officers the sane as

t hose nmade agai nst other public officials, section 148.6 creates

two tiers of citizen conplaints. Citizen conplaints about how

public officials other than peace officers, perform their jobs,

made wth superiors or oversight agencies, remain absolutely

privil eged. Those conplaints are not subject to prosecution

under either section 148.6 or 148.5. By contrast, citizen

conpl ai nts agai nst peace officers — whether nade wth police

chiefs, police commssions, or any other oversight body - are

subject to crimnal defamation prosecution. There can be no

reasonabl e dispute, noreover, that wth respect to citizen

conplaints of non-crimnal msconduct, California law treats

peace officers differently from all other public officials.

Respondent’s potential argunent — that reading section 148.6 in

pari materia with section 148.5 sonehow renedi es the content and

viewpoint discrimnation — flies in the face of the plain

| anguage of both statutes.

For all these reasons, this Court should grant the instant

nmotion and hold that Penal Code section 148.6 is facially

unconstitutional as have all Courts that have been asked this

guesti on.

/ / / /
/ / / /
/ / / /
/ / / /
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[11. STATEMENT OF THE | SSUE

Whet her California Penal Code section 148.6, whi ch
selectively targets citizen conplaints against peace officers
and no other public officials, inpermssibly discrimnates based
on content or viewpoint in violation of the First and Fourteenth
Amendments to the United States Constitution.

PETI TIONER S MOTI ON FOR SUMVARY JUDGEMENT AS TO CLAIM ONE - 9
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PO NTS AND AUTHORI TI ES
ARGUVENT
l.
SUWVMVARY JUDGVENT STANDARDS

M. Chaker is entitled to summary judgnent under Federal
Rule of G vil Procedure 56(c) because the evidence, viewed in
the light nost favorable to respondent, denobnstrates that there
is no genuine issue as to any material fact.® See Tarin v.
County of Los Angeles, 123 F.3d 1259, 1263 (9th Gr. 1997). As
denmonstrated by the detailed undisputed facts cited in this
pl eading, M. Chaker has nmet his initial burden of establishing
the absence of a genuine issue of material fact as to claim 1.
See Celotex Corp. v. Catrett, 477 U S. 317, 323-24 (1986).

Al t hough summary judgnent notions are usually brought at
the conclusion of |lengthy discovery, Petitioner asserts that
there is no need for such since the statute itself is the only
i ssue being presented to the Court and such a claimstands al one
wi thout the need for discovery since there is nothing to be
‘di scovered’ other than the statute itself.

I f Respondent fails, with respect to this claim to submt
any non-record evidence disputing the validity of Petitioner’s
argunment against Penal Code section 148.6, his claim further

establishes the absence of a genuine issue of mterial fact.

5> “The judgnent sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any
mat erial fact and that the noving party is entitled to a judgnent as a natter
of law.” Fec. R Cv. P. 56(c).

PETI TI ONER S MOTI ON FOR SUMVARY JUDGEMENT AS TO CLAIM ONE - 10
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See id. at 325 (nmoving party’ s burden may be net by showi ng’ -
that is, pointing out to the district court — that there is an
absence of evidence to support the nonnoving party’s case”).
Because Petitioner has mde this showi ng, Respondent cannot
simply rely on his pleadings to argue the existence of a genuine
issue of fact; rather, he nust identify specific facts in
di spute, and provide supporting evidence. See Celotex, 477 U. S
at 324 (nonnovant nust oppose summary judgnent using evidence in
t he form of “affidavits, deposi tions, answer s to
interrogatories, and admissions on file”); Taylor v. List, 880
F.2d 1040 (9th Cir. 1989) (sane); Angel v. Seattle-First Nat’
Bank, 653 F.2d 1293, 1299 (9th Cr. 1981) (summary judgnent
notion cannot be defeated by relying solely on conclusory
al | egati ons unsupported by factual data); Smth v. Mck Trucks,
505 F.2d 1248, 1249 (9th Cir. 1974) (per curian) (argunents and
statenents of counsel “are not evidence and do not create issues
of material fact capable of defeating an otherw se valid notion
for sunmmary judgnent”). Because Respondent wll not, and
cannot, introduce such evidence, M. Chaker is entitled to
summary judgnent as to claim1.

/ / / /

/ / / /
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.
PENAL CCDE SECTI ON 148.6 1S UNCONSTI TUTI ONAL

The sole issue presented is whether Penal Code section
148.6 is wunconstitutional on its face under the First and
Fourteenth Anmendnents to the United States Constitution. The
applicable standard of review to apply is the Suprenme Court's
decision in RAV. v. Gty of St. Paul, supra, 505 US. 377,
setting forth the test for assessing content-discrimnation
Wi thin a category of proscribabl e speech.

California law generally ©protects «citizen conplaints
against public officials from lawsuits for defamation or |ibel,
but creates a lone exception for citizen conplaints critical of

peace officers. Supreme Court precedent prohibits governnent

from engagi ng in such cont ent - and Vi ewpoi nt - based
discrimnation - even wthin subcategories of proscribable
speech such as defamation, obscenity, or fighting words. (1d.

at p. 387.) Thus, California may choose to ban all defamation
proscri bable under New York Tinmes v. Sullivan New York (1964)
376 U.S. 254 [84 S. Ct. 710, 11 L. Ed. 2d 686] and Garrison v.
Loui siana (1964) 379 U S 64, 67 [8 S. .. 209, 13 L. Ed. 2d
125], regardless of its subject matter or target.

Alternatively, California my choose to provide an absolute
privilege for all citizen conplaints, including speech critical
of peace officers. VWhat the state may not do, w thout running
afoul of the First and Fourteenth Anendnents, is to apply one
defamation rule to citizen conplaints against peace officers,
and a different rule to those nmade against other public

officials. That, however, is precisely the content- and

PETI TI ONER S MOTI ON FOR SUMVARY JUDGEMENT AS TO CLAIM ONE - 12
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vi ewpoi nt based distinction created by Penal Code section 148. 6.

A Wiile California Law Generally Protects Citizen Conplaints
Agai nst Public Oficials, Penal Code Section 148.6 Creates
an Exception for GCtizen Conplaints of “Peace Oficer”
M sconduct .

In order to assess the facial constitutionality of Penal
Code section 148.6, it is inportant to understand how California
law treats <citizen conplaints generally. California |aw
provides strong protection for citizens who speak up about the
m sconduct of public officials in the performance of their
duties, by providing an “absolute privilege” from civil or
crim nal def amati on actions arising from such citizen
complaints. (Img v. Ferrar (1977) 70 Cal. App. 3d 48 [138 Cal.
Rptr. 540]; Pena v. Minicipal Court (1979) 96 Cal. App. 3d 77
[157 Cal. Rptr. 584]; People v. Craig (1993) 21 Cal. App. 4th
Supp. 1 [26 Cal. Rptr. 2d 184]; see also Garrison, supra, 379
US at p. 67 [defining limtations on “state power to inpose
crimnal sanctions for criticism of the official conduct of
public officials.”].) Subsequent to these decisions, however,
the Legislature enacted two |laws creating an exception to the
gener al rule privileging citizen conplaints of of ficial
m sconduct from defamati on actions. These two |aws selectively
wi thdraw the absolute privilege from one subcategory of citizen
conmplaints and one subcategory only — nanely, those alleging
“peace officer” m sconduct. (Penal Code 8148.6(a)(1); Gvil
Code § 47.5.)
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1. California Law Fornerly Pr ot ect ed Al | Citizen

Conpl aints of Oficial Msconduct — Including But

Not

Limted to Police M sconduct Conplaints —

Fron

Crimnal Prosecution

Prior to enactnent of Penal Code section 148.6 and G vil

Code section 47.5, California |aw provided an absolute privil ege

for

citizen conplaints filed with the agencies charged wth

nmonitoring official m sconduct:

It is now well established that this privil ege extends
to transactions of admnistrative boards and quasi-
judicial proceedings.

[T]he California authorities have held that “a
communi cation to an official admnistrative agency,
whi ch comuni cation is designed to pronpt action by
that agency, is as nuch a part of the 'official
pr oceedi ng' as a communication nade after t he
proceedi ngs have comenced.” [Citations.

(Img, supra, 70 Cal. App. 3d at p. 55.)

The Court in Img proceeded to explain why an absolute

privilege for citizen conplaints, nade with the public agencies

responsi ble for renedying official m sconduct, is “essential”

(1d.

The policy wunderlying the privilege is to assure
ut nost freedom of comuni cation between citizens and

public aut horities whose responsibility is to
i nvestigate and renedy w ongdoi ng. As stated in King
v. Borges, supra, 28 Cal.App.3d 27, 34, “It seens
obvious that in order for the conmssioner to be
effective t here nmust be an open channel of
comuni cation by which citizens can call his attention
to suspected w ongdoing. That channel would quickly
close if its use subjected the user to a risk of
liability for [libel. A qualified privilege is

i nadequat e protection under the circunstances .

at pp. 55-56.)
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The “absolute privilege” described in Img protects cit
conplaints of official msconduct from defamation actions,

long as they were made with the “appropriate authority”

is, with the “public authorit[y] whose responsibility it is to

investigate and renmedy wongdoing” by that official. (Id.
pp. 55, 57.) The absolute privilege therefore extends not
to citizen conplaints of police msconduct nade with a po
chief or internal affairs, but also to citizen conpla
against teachers nmade wth the school board; to citi
conpl aints against welfare workers made with the |ocal wel
comm ssion; to citizen conplaints against an elected pu
official nmade with a local ethics commssion; and to cit
conpl aints against a judge made with the Comm ssion on Judi
Per f or mance. Al of these would fall wthin the ®abso
privilege” from defamation suits, so long as made wth
public authorities responsible for nonitoring that offici
j ob performance.

Img recognized that the necessity of preserving an

channel of comunication” is especially vital when its conmes to

citizen conplaints of police msconduct, in light of the *power
and deadly force” that the State places in the hands of |aw
enforcenent officers. (Id. at pp. 55-56) It bears enphasis,
however, that the absolute privilege from civil defamation
actions applies to all citizen conplaints of official m sconduct
made with the appropriate public authorities — including but not
[imted to citizen conplaints of police m sconduct.
PETI TIONER' S MOTI ON FOR SUWARY JUDGEMENT AS TO CLAIM ONE - 15
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Subsequent California appellate decisions recognized that
crim nal |i bel prosecutions based on false citizen conplaints
would be equally destructive to this “open channel of

conmuni cation. "8

In Pena v. Minicipal Court, supra, 96
Cal . App.3d 77, the Court held that: “The public policy
consi derations expressed in Img to bar a civil action on a
citizen's grievance are equally applicable to a crimnal action
based on the contents of such conplaint.” (ld. at p. 82; cf.
Garrison, supra, 379 U S. at p. 67 [holding that crimnal |ibe

| aws should be subjected to the civil libel rule articulated in
New York Tines v. Sullivan, supra, 376 U S. 254].) Al'l owi ng
“police officials to prosecute a citizen for filing a conplaint

against an officer,” Pena recognized, “would have the tendency
to ‘chill’” the willingness of citizens to file conplaints
.7 (96 Cal. App. 3d at p. 82.) That is particularly true where
as in the instant case “the sanme entity against which the
conmpliant is made will be investigating the accusations.” (Id
at p. 83.) The Pena court thus held that a citizen conplaint
of police msconduct, nade to the chief of police, was protected
by this absolute privilege fromcrimnal prosecution.

In People v. Craig, supra, 21 Cal. App. 4th Supp. 1, 5, the
Court likewise applied the Img privilege to a crimnal
prosecution, enphasizing that anything less than an absol ute

privilege would create the chilling effect cited in Pena. As

Craig explained, “the inportance of providing the comunity an

 In Garrison, supra, 379 U.S. at p. 67, the U S. Supreme Court described
crimnal libel statutes as the use of “state power to inpose crimnal
sanctions for criticismof the official conduct of public officials.”
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avenue to report alleged m sconduct by peace officers over
concerns that this process may be abused by individual

falsely report police msconduct.” ( Id. at p. 5.) Under

ri des
s to

I m g,

Pena, and Craig, therefore, the “absolute privilege” for citizen

conplaints of of ficial m sconduct — mde wth age
responsible for nonitoring such msconduct — applies to

civil and crimnal defamation actions.’

nci es

bot h

2. Through Section 148.6, the State Has Created a Two-
Tiered System of Defamation Law — One Rule Applicable
to Citizen Conplaints of “Peace Oficer” M sconduct,
and Another Applicable to All OQher Citizen Conplaints
of Oficial M sconduct.

Subsequent to the decisions in Img, Pena, and Craig, the
California Legislature carved out an exception to the “absolute
privilege” generally extended to citizen conplaints of official
m sconduct, for purposes of both civil and crimnal |aw
Through enactment of Civil Code section 47.5 and Penal Code
section 148.6, California |law treats one subcategory of citizen

conpl ai nts agai nst public officials — and one subcategory only -

differently fromall others.

Cvil Code section 47.5, enacted in 1982 in response to

Img, creates an exception to the rule protecting citizen

complaints from civil defamation actions. In particular

, it

creates a civil defamation cause of action for know ngly false

conpl ai nts of “peace officer” msconduct — but not msco

7

nduct

Because both Pena and Craig held that Penal Code section 148.5 did not

reach citizen conplaints of police nmisconduct, the courts did not reach the

question whether a law crimnalizing such reports would violate
Amendment rights. (Pena, supra, 96 Cal.App.3d at pp. 81, 83; Craig,
21 Cal . App.4th Supp. at pp. 6-7.)

PETI TI ONER S MOTI ON FOR SUMVARY JUDGEMENT AS TO CLAI M ONE -

First
supr a,

17




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

by other public officials.® For this reason, Civil Code section

47.5 has been held unconstitutional. (Walker v. Kiousis, s
93 Cal. App. 4th at p. 1457, Haddad v. Wall, supra, 107 F.
2d at p. 1238.)

upr a,

Supp.

Penal Code section 148.6, enacted in 1995 in response to

Crai g, creates an exception to the rule protecting citizen

complaints from crimnal defamation prosecutions. Just as

section 47.5 did in the civil context, Penal Code section

targets citizen conplaints of “peace officer” m sconduct,

148. 6
but

not m sconduct by other public officials: “[E] very person who

files any allegation of m sconduct agai nst any peace officer

knowng the allegation to be false, is qguilty of a

y

m sdeneanor.” (Penal Code 8148.6(a)(1).)

Because Civil Code section 47.5 and Penal Code section

148.6 selectively target the sanme subclass of citizen

complaints, they “serve the sane purposes” and “should be

subject to the sane constraints and limtations.” (Ham
supra, 107 F. Supp. 2d at p. 1243.) As the U. S. Suprene
explained in Garrison: “Where criticism of public officia

concerned, we see no nerit in the argunent that crimna

| ton,
Court
S is
l'i bel

statutes serve interests distinct from those secured by civi

libel laws, and therefore should not be subject to the

8 california Civil Code section 47.5 provides:

Notwi thstanding [Civil Code] Section 47, a peace officer my
bring an action for defamation against an individual who has
filed a conplaint with that officer’s enploying agency alleging
nm sconduct, crimnal conduct, or inconpetence, if that conplaint
is false, the conplaint was made with know edge that it was fal se
and that it was nade with spite, hatred, or ill will. Know edge
that the conplaint was false nay be proved by a showing that the
conpl ai nant had no reasonable grounds to believe the statenent
was true and that the conplainant exhibited a reckless disregard
for ascertaining the truth.
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[imtations.” (379 U.S. at p. 67.)

Together, Civil Code section 47.5 and Penal Code section
148.6(a) create two tiers of citizen conplaints for purposes of
state defamation |aw On one hand, California law still
absolutely protects the ability of individuals to file citizen
complaints with the entities responsible for nonitoring the job
performance of public officials other than police officers.
Peopl e who make such conplaints still have the “free and open
access to governnental agencies” recognized as “essential” by
the legislature and courts. On the other hand, those nmaking
citizen conplaints of “peace officer” msconduct are stripped of
this absolute privilege. Such conplaints are subject only to 4
“qualified privilege” — exactly what California case authority
recogni zed to be “inadequate” to protect the “open channel of
comuni cation” between public authorities and the agencies they
serve. (Img, supra, 70 Cal. App. 3d at pp. 55-56; see also
Pena, 96 Cal. App. 3d at pp. 82-83.)

Petitioner acknow edges that Penal Code section 148.6 was
enacted in response to the decision in Craig, just as Cvil Code
section 47.5 was enacted in response to the decision in Img.
(Wal ker, supra, 93 Cal. App. 4th at p. 1440.) But Respondent
woul d be incorrect to argue that Penal Code section 148.6 sinply
“fills a gap” left open by these cases. In reality section
148.6 creates a gap in the “absolute privilege” that otherw se
applies to citizen conplaints of official msconduct |odged with
superiors or oversight agencies. Respondent would thus be quite
wong to claim that reading sections 148.5 and 148.6 in pari
materia creates a “coherent |egislative schenme” that treats
citizen conplaints against all public officials the sane.

Rat her, citizens who want to conplain about or criticize the
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job performance of other public officials (i.e., those who

not peace officers) can file a conplaint with their superior

are

or

wat chdog agencies wi thout fear of crimnal or civil sanctions if

their conplaint is disbelieved. Only citizens who want

t o

conplain about or criticize the msconduct of peace officers

have to fear that the conplaint could result in a crimnal

civil defamation actions.

or

Proper application of the pari materia rule makes that

quite clear. As other courts have recogni zed, the statutes that

should be read together are Cvil Code section 47.5 and section

148. 6. Both laws single out peace officers for “special
protection,” by providing civil and crimnal sanctions against
know ngly fal se citizen conpl ai nts of “peace of ficer”
m sconduct, sanctions that are not available with respect to
knowi ngly fal se conpl ai nts agai nst other public officials.

VWile many states have laws |ike section 148.5, which
target false crinme reports,? Petitioners' research into the |aws

of the other 49 states has uncovered only four that have

crimnal laws specially targeting citizen conplaints of peace

of fi cer m sconduct. At the tine of section 148.6's enact nent

in

1995, no other state had such a | aw Since then, the states of
M nnesota (1998), Nevada (1999), Wsconsin (2001), and Onio

° Petitioners' research reveals that at least 19 other states

statutes crimnalizing false crine reports. (Arizona Revised Stat. §
2907.01; Arkansas Stat. & 5-54-122; Delaware Code § 1245, District
Colunbia Stat. 8§ 5-117.05; Florida Stat. & 837.05; Indiana Stat. 35-44-
lowa Code 8 718.6; Kansas Stat. § 21-3818; Kentucky Revised Stat. § 519.

have
13-
of
2-2;
040;

Maryl and Code 1957, Art 27, 8 150; Mssouri Stat. 525.080; Nebraska Revised
Stat. 8 71-15-141; Nevada Revised Stat. 8§207.280; New York Penal § 240.50;
Oregon Stat. 8§ 807.620; Rhode Island Stat. § 11-32-2; South Carolina Stat. 8§

16-17-722; Texas Penal 8§ 37.08; West Virginia Stat. § 61-5-17.)
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(2001) have enacted |laws conparable to section 148.6(a)(1)."
California appears to be the only state, however, to require by
law that citizens sign conplaints of “peace officer” m sconduct
under a warning that they nmay be prosecuted for filing 4

know ngly false conplaint. (See Penal Code 8148.6(a)(2).)

B. Penal Code Section 148.6 Violates the Rule Against Content-
and- Vi ewpoi nt-Di scrin nation Wt hin a Cat egory of
Ceneral ly Proscri babl e Speech.

1. R A V. V. City of St. Paul Articul ates t he
Consti tutional Rul e Appl i cabl e to Cont ent - and
Vi ewpoi nt-Based Distinctions Wthin a Category of
Ceneral ly Proscri babl e Speech Such as Defanmati on.

It is settled First and Fourteenth Amendnent |aw that
governnment may not engage in content-based discrimnation, nuch
| ess viewpoi nt-based discrimnation, by selectively targeting
speech on “disfavored subjects.” (RAV. v. Gty of St. Paul,
supra, 505 US at p. 391.) “[Albove all else, the First
Amendnment neans that governnment has no power to restrict
expression because of its nessage, its ideas, its subject
matter, or its content . . . . Any restriction on expressive

activity because of its content would conpletely undercut the

19 Nevada Revised Stat. §199.325 [misdeneanor to “knowingly file[] a false
or fraudulent witten conplaint or allegation of msconduct against a peace
officer for conduct in the course and scope of his enploynent.”]; M nnesota
Stat 609.749, subd. 2(b)(7) [gross nisdermeanor to “knowingly nmnake[] false
al l egations against a peace officer concerning the officer's performance of
official duties with intent to influence or tanper wth the officer's
performance of official duties.”]; Wsconsin Stat. 8946.66 [Class A
forfeiture to “knowi ngly make[] a false conplaint regarding the conduct of a
law enforcenent officer”]; Chio Stat. 8§2921.15 [nisdenmeanor of first degree
to “mak[e] a false allegation of peace officer msconduct”].) None of these
laws require a witten warning like that required by Penal Code 8§148.6(a)(2).
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‘“profound national conmmtnent to the principle that debate on

public issues should be uninhibited, robust, and w de-open.

(Police Dept. v. Mbsley (1972) 408 U.S. 92, 96 [92 S. C. 2286,

33 L. Ed. 2d 212], citation omtted.)

This policy is at its zenith when it conmes to citizens'

conplaints of wongdoing by public officials such as police

of ficers: “[T]he First Amendnment protects a significant anount

of verbal criticism and challenge directed at police officers.”

(Houston v. Hill (1987) 482 U.S. 451, 461 [107 S. C. 2502,

96

L. Ed. 2d 398].) As Judge Kozinski has witten for the N nth

Crcuit: “[While police, no less than anyone else, my resent

havi ng obscene words and gestures directed at them they may

not

exercise the awesone power at their disposal to punish

i ndividuals for conduct that is not nerely lawful, but protected

by the First Anmendnent.” (Duran v. City of Douglas (9th GCir.

1990) 904 F.2d 1372, 1378.)

Even when it conmes to speech that generally falls outside

the protection of the First Amendnent - such as obscenity,

defamation, or “fighting words” — governnent nay not selectively

prohi bit expression based on its content, nessage, or Vviewpoint.

Witing for the R A V. Court, Justice Scalia recognized that

governnment could, “consistent with the First Amendnment” regul ate

certain categories of speech — such as defamation, obscenity,
and fighting words - “because of their constitutionally
proscri bable content.” (ld. at p. 383, original italics.) The

greater power to prohibit obscenity or defamation outright,

however, does not include the unfettered power to draw content-

or viewpoint-based distinctions within these categories. Thus,
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for exanple, “government may proscribe libel, but nmay not make
the further content discrimnation of proscribing only Iibel
critical of the governnent.” (Id. at p. 384, original italics.)

By the sanme token, governnment nay proscribe obscenity,

not “enact an ordinance prohibiting only those
works that contain criticism of the city gove
(I'bid.)

R A V. thus expressly holds that the First

cont ent - and vi ewpoi nt based discrimnation

categories of so-called “unprotected” speech

but may

| egal Iy obscene

rnnent

Amrendnent limts

even wi thin

(Id. at p. 386

fn.5.) Applying this principle, the RA V. Court conc

the St. Paul ordinance violated the First Anmendnent,

uded t hat

because it

prohi bited one content-based subcategory of proscribable speech

— in that case, “fighting words” conveying a nessage of racial

or ethnic intolerance.' Even though the ordinance only applied

to “fighting words” which may be proscribed outright

violating the First Anmendnent, it was held

because:

unconst

wi t hout

i tutional

St. Paul has not singled out an especially offensive

node of expression — it has not, for exanple,

for prohibition only those fighting

wor ds

sel ect ed

t hat

communi cate ideas in a threatening (as opposed to a
nmerely obnoxi ous) manner. Rather, it has proscribed

fighting words of whatever manner that
nmessages of racial, gender, or religious

1 The ordinance at issue in RA V. prohibited the “pl
private property a synbol, object, appellation characteri
including, but not limted to, a burning cross or Nazi

conmuni

cate

i ntol erance.
Selectivity of this sort creates the possibility that
the city is seeking to handicap the expression of
particul ar ideas. That possibility alone would be

ac[ing] on public or
zation, or graffiti,

swast i ka,

whi ch one

knows or has reasonable grounds to know arouses anger, alarm or resentnent in

others on the basis of race, color, creed, religion, or
(505 U.S. at p. 380 [quoting ordi nance].)

gender
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enough to render the ordi nance presunptively invalid

(ld. at pp. 391, 393-94.)
Wile the city could have -enacted a ban on

constitutionally proscribable “fighting words,” it could

al |

not

selectively ban a particular class of fighting words based on

its content, mnessage, or viewpoint. (ld. at pp. 391, 393

The R A V. Court recognized that there were “conpe

-94.)
[1ing

interests” supporting St. Paul's ordinance, but struck down the

395- 96.)

nmeasure because its content-based discrimnation was not
“reasonably necessary” to serve these interests. (ld. at pp.
2. Section 148.6 Constitutes Inperm ssible Content- and
Vi ewpoi nt - Based Di scrim nation By Sel ectively

Targeti ng Speech Critical O Peace Oficers.
Petitioner argues that Penal Code section 148.6 is limted
to defamatory speech that may be proscribed under New York Tines
and Garrison - that is, to speech which neets the “actual

malice” requirement. But as R A V. hol ds, the fact that a |aw

covers only proscribable speech does not end the con

di scrimnation inquiry, but only begins it.!?

Assum ng that Penal Code section 148.6 only covers s

12 The | ower court's content-discrimnation analysis — like all the

tent -

peech

ot her

courts to have struck down Penal Code section 148.6 or its civil counterpart
— assunmes that the statute incorporates the New York Tinmes “actual malice”
test for proscribable defanmation. (New York Tinmes, supra, 376 U.S. at pp.
279-80; Garrison, supra, 379 U S. at pp. 64, 69 [applying actual malice test

to crimnal defamation statute]; cf. RAV., supra, 505 U S at pp.
[ordinance interpreted as limted to “fighting words” that may general
proscri bed under the First Anendnent].)
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that may be proscribed outright, it is still presunptively

invalid under the line of cases culmnating in RA V. because

it discrimnates based on content and viewpoint.
particular, it selectively crimnalizes speech based on
content and vi ewpoi nt of the speech. As Ham |ton expl ai ned:

[B]y Section 148.6 California is classifying certain
defamatory statenents nmade against peace officers
differently than simlar conplaints made against all
other public officials and in so doing it creates a
di stinction based on the content of the conplaint-—
whether the targets of the conplaint are peace
of ficers or other public officials.

In

t he

(107 F. Supp. 2d at p. 1244; see also Wil ker, supra, 93 Cal.

App. 4th at p. 1453.)

Li ke the ordinance struck down in R A V., section 148.6

“goes even beyond nere content discrimnation, to actual

viewpoi nt discrimnation.” (R A V. supra, 505 US. at p. 391.)

The statute and the required statutory advisory make it clear

that only knowi ngly false statenments “AGAINST AN OFFI CER’ can be

crimnally punished. (Penal Code 8148.6 (a)(2).) However,

there is no threat of crimnal punishnent for know ngly false

statenents that the officer mght make about the citizen

response to the conplaint.

in

In a disputed traffic stop, for exanple, a citizen

conplaint that the officer behaved rudely could be the subject

of a crimnal prosecution, if the authorities decided that

was knowingly false; but if the officer responded to

it
t he

conplaint by insisting that it was the citizen who had been

drinking, the citizen would have no crimnal (or civil) renedy

even if the officer’s statenent was knowi ngly false. So too,
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a citizen conplaint alleges a racial slur made by an on-duty

police officer, that conplaint could result in a crim

prosecution if deenmed knowi ngly fal se. But if the offi

nal

cer

responds with a knowi ngly fal se statenent, asserting for exanple

that the <citizen provoked the encounter through aggressive

conduct, that statenent would not be subject to civil

or

crimnal sanctions. Simlarly, a citizen observing the incident

and filing a report supporting the officer’s version of
facts would al so be absolutely protected under California | aw

The R A V. Court specifically held that governnent may

t he

not

engage in such viewpoint-based discrimnation: “St. Paul has no

such authority to license one side of a debate to fi

freestyle, while requiring the other to follow Mrquis

ght

of

Queensbury rules.” (505 U S. at p. 392 see also New York
Times, supra, 376 US. at pp. 282-83 [“It would give public

servants an unjustified preference over the public they serve,

if critics of official conduct did not have a fair equival ent of

the imunity granted to the officials thenselves.”].) \hat

t he

Wal ker court recogni zed as i mper m ssi bl e Vi ewpoi nt

discrimnation in Cvil Code section 47.5 is equally applicable

to Penal Code section 148. 6:

Rather than carving out an exception for al |
def amat ory statenments made in an of ficial
investigation of alleged police msconduct, section
47.5 makes actionable only a defamatory conplaint
against a police officer. A defamatory statenment by
the police officer, or another wtness, about the
conpl ai nant or anyone else involved in the proceeding
is not actionable.

(93 Cal. App. 4th at p. 1449, original italics.)

As a general matter, of course, there is nothing wong
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with “special interest” legislation intended to benefit

a

particular group — that is how the |egislative process works

As denonstrated by the protections for the confidentiality

personnel records, protections against unfounded conpla

of

nts

being used for pronotional purposes, and the Public Safety

O ficers Procedural Bill of R ghts, the peace officer |obby

has

been very successful in protecting its interests through this

pr ocess. (See CGov. Code 83300 et seq.; Penal Code 88 832.5(c),

832.7.) The First Amendnent, however, |[linmts governnent's

ability to grant special protections to certain groups where

speech is involved. (See R A V., supra, 505 US at p.

391

[First Anendnent forbids “special prohibitions on those speakers

who express views on disfavored topics.”].) The California

Legislature may well have been convinced that false citi

conpl ai nts about peace officers pose a special harm just as

zen

t he

St. Paul Cty Council was convinced that fighting words

conveyi ng a nessage of racial hatred are especially noxious.

As

R A V. explained: “The politicians of St. Paul are entitled to

express that hostility [toward this nmessage] — but not through

the neans of inposing unique Ilimtations upon speakers

(however benightedly) disagree.” (505 U S. at p. 396.)

who

So too in this case, state politicians may express their

di sapproval of those who make false citizen conplaints agai

nst

the police. The Legislature nmay also act on this disapproval,

by enacting procedural protections to prevent officers fron

being harnmed by false conplaints, as has been done through

t he

Bill of Rights. What the California legislature may not do is

to inpose “unique limtations” on citizen conplaints critical
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of ficials.

peace officers, by wthdrawing the defamation privilege that
applies to citizen conplaints |odged against all other public
3. Penal Code Section 148.5 Does Not Cure Section 148.6's
Facial Content - and - Viewpoint-Di scrimnation.
Respondent coul d place great reliance on Penal Code section

148.5, arguing that this statute sonehow cures the content- and

of ficials, nust sign.

viewpoint- discrimnation that is plain on the face of section
148. 6. This argunent, however, depends upon ignoring or
inviting this Court to rewite the unanbiguous |anguage of
section 148.6. Respondent would be conparing apples and
oranges, because the two statutes are not directed at the sane
type of expressive activity. Specifically: (1) section 148.6
(unlike section 148.5) applies to allegations of non-crimnal
m sconduct; (2) section 148.6 (unlike section 148.5) covers
citizen conplaints nmade wth the agencies responsible for
supervising the conduct of the public officials conplained
against; and (3) section 148.6 (unlike section 148.5) requires
a stern, boldfaced warning that those conplaining of peace
of ficer m sconduct , but not m sconduct by other public
A Penal Code Section 148.6, Unlike Penal Code
Section 148.5, Applies to Conplaints of Non-

Crimnal as Wll as Crimnal M sconduct.
Respondent could attenpt to align Penal Code sections 148.5

and 148.6 by narrowing the latter statute's reach to false

reports of crimnal activity, rather than of msco
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general ly. While Petitioner <correctly notes that statutes

should be interpreted in accordance with |legislative intent (id.

at p. 9), it is a cardinal principle of statutory interpretation

that: “To determne the intent of legislation, we first consult

the words thenselves, giving them their wusual and ordinary

nmeani ng.” (DaFonte v. Up-Right, Inc (1992) 2 Cal.4th 593, 601 [7

Cal. Rptr. 2d 238].)

By its express terns, Penal Code section 148.6(a)(1)

applies to allegations of “msconduct against any peace

officer,” not sinmply to allegations of crimnal msconduct.

Any attenpt by Respondent to equate Penal Code section 148.5

and

Penal Code section 148.6(a)(1l) would be patently incorrect,

since section 148.5 allows prosecution only of false reports

“that a felony or msdeneanor has been commtted.” (Penal Code

§ 148.5(a), (b), (c), & (d).) There is not a shred of evidence

anywhere in the legislative history that could be submtted by

Respondent to support the argunent that section 148.6(a)(1) is
l[imted to conplaints of crimnal m sconduct. To the contrary,
the legislative history at several points states that the
statute would apply to “any allegation of msconduct,” wthout

any suggestion that allegations of non-crimnal msconduct woul d

be excluded. The Enrolled Bill Report of the California H ghway

Patrol states that the statute was designed to target “trivia

conpl ai nts agai nst peace officers” as well as “fraudul ent” ones.

Penal Code section 148.6 thus targets speech outside

t he

scope of section 148.5, nanely citizen conplaints of police

m sconduct that do not involve felonies or msdeneanors

For

exanple, if a notorist were stopped while driving alone by 4
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peace officer and believes she was treated rudely or
aggressively, the nere filing of citizen conplaint against the
officer can result in crimnal charges being |odged against her
under section 148.6 if she is not believed. On the other hand,
a knowingly false conplaint of simlar treatment nade agai nst a
firefighter, school admnistrator, or DWW enployee is not
grounds for prosecution under section 148.5. Penal Code section
148.5 could never be applied against such a conplaint of non-
crimnal msconduct, because the statute is explicitly limted
to false conplaints of felonies or m sdeneanors.

Respondent coul d argue that sections 148.5 and 148.6 shoul d
be read alongside one another. Doi ng so, however, only
crystallizes the distinction between the two statutes. In four
different places, section 148.5 limts its scope to allegations
that a “felony or m sdeneanor” has been conmm tted. (Penal Code
8§148.5(a), (b), (c), & (d).) On the other hand, section 148.6
contains no such limtation, applying to all allegations *of
m sconduct agai nst any peace officer,” regardless of whether the
m sconduct is crimnal. If the Legislature had intended to
limted section 148.6(a) to conplaints of crimnal msconduct by
police officers, it plainly knew how to do so. (See Russello v.
United States (1983) 464 U S. 16, 23 [104 S. Ct. 296, 78 L. Ed.
2d 17] [when language is used in one section of a statute but
not another section, “'it is generally presuned that Congress
acted intentionally and purposely in the disparate inclusion or

exclusion . . . .'" [Ctation.]"].)

The prior courts that ruled the statute is unconstitutional
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were therefore correct to conclude that, after enactnment of
section 148.6, citizen conplaints of peace officer m sconduct
are treated differently than citizen conplaints against all
ot her public officials. I ndeed, even t he Appel | at e
Division in Stanistreet recognized that this section results in
non-cri m nal m sconduct by peace officers being treated
differently from citizen conplaints of non-crimnal m sconduct
by all others. (App. Div. slip op. at p. 6 [section 148.6
“covers non-crimnal msconduct, which is not prosecutable under
either section [148.5 or 148.6] as to anyone except peace
officers.”].) The Hamilton court |ikewise interpreted section
148.6 in accordance with its plain |language to enconpass “false
al l egati ons of m sconduct, whether civil or crimnal.” (107 F.
Supp. 2d at p. 1244.)% The only other court to have construed
Penal Code section 148.6 has also interpreted its unanbi guous
| anguage to include conplaints of noncrimnal msconduct by
peace officers. (San Diego Police Oficers Ass'n, supra, 76
Cal. App. 4th at p. 23 [“subdivision (a) [of Penal Code 8148. 6]
applies only to citizens' conplaints of police msconduct during
the performance of an officers' duties that may or nmay not rise
to the level of crimnal offense”].)

None of the cases Respondent could cite would support a
contention that “m sconduct” should be construed to nean “fel ony
or msdeneanor.” In People v. Superior Court (Anderson) (1984)

151 Cal. App. 3d 893, 895 [194 Cal. Rptr. 150], the court

13 Respondent may try to assert the protestation that the Hamilton opinion
i ssued “at an early procedural stage” and that it deals with “the 'classic'
police misconduct allegation” misses the nmark. Hamilton properly held
section 148.6 wunconstitutional as a matter of |aw because of its facial
content discrimnation.
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interpreted a statute crimnalizing “any threat or violence,”

giving the term “threat” its obvious, commobn-sense neaning in
context. The court interpreted the termto include “threats of
violence but not . . . threats of |awful conduct.” Li kew se,

the court in In re Andre P. (1991) 226 Cal. App. 3d 1164, 1174

[277 Cal. Rptr. 363], gave a commopn-sense interpretation t

crim nal law forbidding wllfully resistance, del ay,

0 4q
or

ude

obstruction of police officers, «construing it to excl

protected speech. (Id. at p. 1174.)

What Respondent may ignore is the limtation that the terns

of the statute nust be “reasonably susceptible” to the narrow ng

construction. (Wlton v. Cty of Los Angeles (1976) 18 Cal.

3d

497, 505[134 Cal. Rptr. 668]; see also In re Andre P., supra,
226  Cal. App 3d at p. 1174 [“fair and reasonable

interpretation”].) By contrast, construing “m sconduct” to nean

“felony or msdeneanor” would require a rewiting of

t he

statute. Petitioner's cases, npreover, do not allow a facial

content-discrimnation problem to be cured by a narrow ng

construction; these cases have instead to do with “overbreadth”

probl ens being cured in this manner. (See, e.g., Wlton, supra,

18 Cal. 3d at pp. 505-07.) The facial distinction that this

statute draws between citizen conplaints of “peace officer”

m sconduct and those against all other public officials cannot

be cured by anything less than a manifest rewiting of

statute.

In essence, Respondent would effectively ask this Court

t he

to

rewite the statute, by replacing the word “m sconduct” with “a
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felony or m sdeneanor.” In Metronedia, Inc. v. Gty of San
Diego (1982) 32 Cal. 3d 180 [185 Cal. Rptr. 260], however, this
Court held that “rewit[ing] the statute in accord with the
presunmed legislative intent” is "“a legislative and not 4
judicial function.” (ld. at p. 187, citation omtted; see also
Eberle v. Minicipal Court (1976) 55 Cal. App. 3d 423, 433 [127
Cal. Rptr. 594] [“wholesale rewiting” of a statute by 4
judicial authority would constitute a “flagrant breach of the
doctrine of separation of powers”].) “[A] statute '. . . is to
be interpreted by the l|anguage in which it is witten, and
courts are no nore at liberty to add provisions to what is
therein declared in definite |language than they are to disregard
any of its express provisions.'” (Wlls Fargo Bank v. Superior
Court (1991) 53 Cal.3d 1082, 1097 [282 Cal. Rptr. 841], citation
omtted.) The construction of sectionl48.6 that Petitioner urges
woul d do precisely what these cases forbid.

Per haps recognizing that section 148.6 by its plain terns
i ncludes conplaints of both crimnal and noncrimnal m sconduct,
Respondent’s potential argument — without citing any evidence -
that conplaints of non-crimnal msconduct constitute a small
category of conplaints regarding 'msconduct.' This argunent
di sregards the fact that citizens may w sh to conplain about 4
nunber of things relating to a peace officer's job performance
that do not rise to the level of crimnal conduct. For exanple,
conplaints of alcohol on an officer's breath, use of racist
slurs, honmophobic remarks, and insensitivity to victins of
domesti ¢ abuse woul d not constitute conplaints of crimnal acts.

Whet her or not these constitute a mnmgjority of citizen
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complaints , they clearly fall wthin the scope of section
148.6(a). It is equally clear that simlar conplaints nmade
agai nst other public officials would not fall within the scope
of section 148.5, section 148.6, or any other |aw. The
differential treatnent accorded to citizen conplaints of non-
crimnal msconduct by peace officers, as contrasted with other
public of ficials, denonstrat es its content-di scrimnatory

charact er. t*

B. Section 148.6 Targets Citizen Conplaints of
‘peace of ficer” M sconduct, Wi | e Leavi ng
Unt ouched Conplaints WMade to The Authorities
Charged Wth Monitoring Gther Public Oficials.

Even assuming arguendo that section 148.6(a) were limted
to citizen conplaints of crimnal msconduct, Petitioner would
still be wong to argue that the statute accords no “greater

protection to peace officers than is given to non-peace officers

14 As set forth in the text above, Penal Code section 148.6 cuts a wi der
swath than Petitioner contends in one respect, nanely insofar as it applies
to citizen conplaints involving both «crimnal and non-crimnal msconduct by
peace officers. I n another respect, however, section 148.6 may be narrower
than Petitioner suggests. In San Diego Police Oficer Ass'n v. San Diego
Police Dep't (1999) 76 Cal. App. 4th 19 [90 Cal. Rptr. 2d 6], the Court of
Appeal construed subdivision (a) to apply “only to citizens' conplaints of
police msconduct during the performance of an officer's duties "
(Id. at p. 23.)

If this interpretation is correct, then the conduct of Petitioner in
this case is not covered by section 148.6. For in this case, Petitioners'
citizen conplaint involved conduct later to be determined as a result of an
unl awf ul detention. (Stanistreet, supra, 93 Cal. App. 4th at p. 473 [“So,
too, here the alleged conduct falls outside the scope of the officer's
duties.”].) Because the alleged peace officer msconduct occurred outside
the scope of that officer's official duties, it falls outside the scope of
section 148.6, as interpreted in San Diego Police Oficers Ass'n. Under this
interpretation, therefore, the convictions of Petitioner nust be reversed,
regardl ess of whether this statute is facially wunconstitutional. (See
California Teachers Ass'n v. Board of Trustees (1977) 70 Cal. App. 3d 431,
442 [138 Cal. Rptr. 817] [“Courts should follow a policy of judicial self-
restraint and avoid unnecessary determ nati on of constitutional issues.”].)
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in section 148.5.” Section 148.6(a) allows crimnal
prosecuti ons based on conmplaints nmade wth authorities
responsible for nonitoring police msconduct - including police
chiefs, police conmi ssions, and citizen review boards. Section
148.5, on the other hand, is |imted to false crine reports nade
to those whose responsibility is to enforce the crimnal |aw
(i.e., prosecutors, |aw enforcenent agencies, and grand juries).
It does not target citizen conplaints about the job performance
of public officials made to their superiors or watchdog
agenci es, and therefore does not breach the “absolute privilege”
for such statenents.

Some exanples are helpful in illumnating this distinction.

Even after enactnent of Penal Code section 148.6, parents who

make citizen conplaints of m sconduct by teachers wth a
principal or local school board are protected from |ibe
actions, either crimnal or civil. (See Frisk v. Merrihew

(1974) 42 Cal. App. 3d 319, 324 [116 Cal. Rptr. 781]; Martin v.
Kearney (1975) 51 Cal. App. 3d 309, 311 [124 Cal. Rptr. 281].)

Such citizen conplaints are not subject to prosecution under

section 148.5 — even putting aside its limtation to crimnal
m sconduct — since that statute applies only to statenents nade
to district attorney offices, law enforcenment agencies, and

grand juries. Nor, of course, would such citizen conplaints be
subj ect to prosecution under section 148.6, which is explicitly

limted to conplaints of “peace officer” m sconduct.

Li kewi se, a false citizen conplaint against a city counci

menber, nmade with the city's ethics commission, is not subject
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to prosecution under either section 148.5 or section 1

Such a statenent would not fall wthin the scope of se

148.5, since it is not nade to a district attorney office, |aw

enf orcenent agency, or grand jury; nor, of course, would it be

covered by section 148.6(a)(1).

That section 148.5 does not target citizen conplaints
with the agencies responsible for oversight of other p
officials is clarified by Pena, Craig, and Img. Bot h Pen
Craig interpreted section 148.5 to incorporate the priv

set forth in Img and its predecessors. (Pena, supra, 96

App. 3d at pp. 82-83; Craig, supra, 21 Cal. App. 4th Supp. at

pp. 5-7.) The Img privilege protects all “conmuni cat i

between citizens and public authorities whose responsibility is

to investigate and renmedy wongdoing.” (70 Cal. App. 3d at p.

55.) Put another way, the absolute privilege articu
includes but is not |imted to citizen conplaints of p
m sconduct nade wth superiors or oversight boards.
privilege also extends to citizen conplaints against
public officials mde with the public authorities respon
for investigating their alleged m sconduct.

After enactnent of section 148.6, those who nake conpl
about public officials to the agencies responsible
nmonitoring their msconduct remain protected from cri
prosecution for defamation; only those who conplain of *
officer” msconduct are subject to prosecution for cr

def amat i on

C. The Stern, Boldfaced Warning Required by Se

48. 6.

ction

made
ublic
a and
il ege

Cal .

on[ s]

| at ed
olice

Thi s
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148.6(a)(2) Applies Only to Citizen Conpl aints of
Peace O ficer M sconduct, not to Conplaints of
M sconduct by Other Public Oficials.

The third and final respect in which citizen conplaints of
peace officer msconduct are treated differently from citizen
complaints of msconduct by all other public officials is
enbodied in Penal Code section 148.6(a)(2). Thi s subdi vi sion
requires that | aw enforcenent agencies accepting citizen

conpl aints of peace officer msconduct “require the conplai nant

to read and sign” an advisory which is to be printed “all in
bol df ace type.” (Penal Code 8148.6(a)(2).) | medi ately over
the signature line, this advisory warns: “IT IS AGAINST THE LAW

TO MAKE A COVPLAI NT THAT YOU KNOW TO BE FALSE. IF YOU MAKE A
COVPLAI NT AGAI NST AN OFFI CER KNON NG THAT IT IS FALSE, YOQU CAN
BE PROSECUTED ON A M SDEMEANOR CHARGE.” (1d.)

It is undisputed that only those who seek to file citizen
conpl aints of “peace officer” msconduct are required by law to
read and sign this warning — which is sufficient to intimdate
al | but the npbst intrepid wtness or victim of police
m sconduct . That is particularly true given that, as the Pena
and Craig courts noted, the very entity being accused of
m sconduct is also the one that would investigate whether or not
a defamatory citizen conplaint has been nade. (See Pena, 96
Cal. App. 3d at p. 83; Craig, 21 Cal. App. 4th Supp. at p. 5.)
Pena's recognition that possible crimnal prosecution “would
have the tendency to 'chill' the willingness of citizens to file
conplaints,” applies with even greater force where citizen
conpl ai nants are adnonished that they may be investigated and

prosecuted if their conplaints are deened fal se.
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The facts of Hamlton, supra, 107 F. Supp.2d 1239,
dramatically bring this reality to life, illustrating just how
section 148.6 works to discourage legitinmate citizen conplaints
of peace officer m sconduct. In Hamlton, an African-American
man was stopped by two police officers while riding his bicycle,
searched, and handcuffed. (ld. at p. 1240.) One of the officers
“grabbed Plaintiff around the throat, kicked his legs out fron
under him Ilanded on top of him and placed a knee on his chest
while continuing to choke him” (Ibid.) M. Hamlton then went
to the police station to file a citizen's conplaint, and the
wat ch commander presented himwith a form containing the (a)(2)
warning as required by |aw (Id. at p. 1241.) Wen M.
Ham | ton showed his injured wist, the watch commander pointedly
informed him that this was the “kind of injury which resulted
from resisting arrest.” (I'bid.) Not surprisingly — and quite
prudently under the circunstances — M. Ham lton decided not to
| odge a citizen conplaint rather than risk crimnal prosecution.
(Ibid.)

Any halfhearted attenpts by Respondent to argue that the
(a)(2) adnonition is really neant to “encourage” <citizen
complaints fly in the face of reality. This explanation is
flatly inplausible — especially given the legislative history of
the statute denonstrating that the |aw was passed at the strong
urging of the police officer organizations. The | egislative
hi story expressly acknow edges that the purpose behind the
“adnoni tion signature requirenent . . . [was] to reduce and/or
elimnate fraudulent as well as trivial conplaints agai nst peace

of ficers.” Nor coul d Respondent begin to explain why citizen
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conplaints of peace

of ficer m sconduct should be treated

differently from citizen conplaints against

officials for purposes
(a)(2). Petitioner's

simlar “adnonition” s

al |

other public

of the warning required by subdivision

argunent thus begs the question why a

hould not be given to

al |

those filing

citizen conplaints of msconduct by other public officials. The

obvi ous answer, of course, is that those who file false citizen

conpl ai nts agai nst ot her

responsi ble for invest
to crimnal defamation

or any other |aw.

public officials wth

t he agencies

igating their msconduct are not subject

prosecutions — under section 148.6(a)(1)

To be clear, Petitioner does not contend that the chilling

effect arising from

standi ng al one, would

(a)(2)'s mandatory bol df aced war ni ng,

render

If, for exanple, the sane warning were given t

conpl ai nants — regardl ess of what

section 148.6(a) facially invalid.

o all citizen

kind of public official is the

subj ect of their conplaint — then Petitioner would be correct to

assert that California
m sconduct just |ike
Section 148.6(a)(2)'s
conpounds the different

to citizen conplaints o

law treats conplaints

all other allegations

of

war ni ng, however, both

peace officer

of m sconduct.

clarifies and

ial treatnent that California | aw affords

f “peace officer” msconduct.?®

4, Wiile Defendants Believe That Section 148.6(a)(1)

Appl i es Even

If the (a)(2) WArning

Is Not Signed, the

Statute Discrimnates Based on Content

and Vi ewpoi nt

15 As expl ained bel ow,

Petitioner believes that
conpl ai nants whet her or not

if there is any question posed by this Court,

section 148.6(a)(1) allows

for

prosecution of

they sign the warning. Regardl ess, it does not
alter the content-discrimnatory character of the statute.
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Regardl ess of How It |Is |Interpreted.

A question the Court my have is if: (1) whether the
crimnal sanction of Penal Code section 148.6, subdivision
(a)(1l), applies to all knowi ngly false allegations of m sconduct
against a peace officer or only to those allegations nade
pursuant to the provisions of subdivision (a)(2) of that
section; and (2) the significance, if any, of the answer to the
legal issue of this case. As explained below, Petitioner
believes that (a)(1l) applies to all knowingly false allegations
of peace officer msconduct, regardless of whether they are nade
pursuant to (a)(2). The answer to this question, however, has
no inpact on the statute's content-and-viewpoint-discrimnatory

character or on the ultimte question of constitutionality.

A Section 148.6(a) (1) Al'l ows for Citizen
Conpl ai nants to be Prosecuted Regardless of
Whether They Read and Sign Beneath the (a)(2)

VAr ni ng.

In response to the first question, Petitioner believes that

subdivision(a)(1) allows prosecution of «citizen conplainants
whether or not they read and sign beneath the (a)(2)
adnoni ti on. As set forth above, subdivision (a)(1l) allows for
the crimnal prosecution of “[e]lvery person who files any
al legation of msconduct against any peace officer

knowing the allegation to be false.” Subdivision (a)(2), in
turn, directs |aw enforcenment agencies “accepting an allegation
of m sconduct against a peace officer to read and sign” the
adnmoni shment, which concludes with a warning that: “IF YOU MAKE
A COVPLAI NT AGAI NST AN OFFI CER KNOW NG THAT IT IS FALSE, YOU CAN
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BE PROSECUTED ON A M SDEMEANOR CHARCE.”

There is nothing in the text of subdivision (a)(1l)

requiring that conplainants have read and signed the (a)(2)

warning for themto be subjected to prosecution. Therefore,

need | ook no further than this plain and unanbi guous | anguage to

answer the first question. There is also nothing in
| egislative history to suggest that this Court should read i

subdivision (a)(1l) a requirenment that citizen conplainants

only be prosecuted if they read and sign beneath the (a)(2)

adnoni ti on.

This reading of (a)(l) is buttressed by the Attorney
CGeneral's opinion regarding section 148.6. (79 Opns. Cal. Atty.
Gen. 163 [1996 Cal. AG LEXIS 26 ](1996).) The Attorney Ceneral

was asked to address the question: * My a |aw enforcenent

agency investigate an allegation of police msconduct if

prescribed information advisory form has not been signed by

person filing the allegation?” (Id. at p. *1.) The Attorney

General concluded that |aw enforcenment agencies retain

jurisdiction to investigate citizen conplaints even in cases

where citizen conplainants do not sign beneath the warning -

whet her for fear of retaliation or for sone other reason. (

at p. *5.) The Attorney General recognized that |aw enforcenent
agenci es had a “mandatory, not perm ssive or discretionary” duty
to require the conplainant to read and sign” the (a)(2)

advi sory. (I'bid.) However, the Attorney GCeneral also

recogni zed that a citizen conplainant my refuse to sign and

choose to submt an anonynous conplaint “because of a fear

official retaliation, concern about social ostracism or nerely
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a desire to preserve his or her privacy.” (lbid.) The Attorney

Ceneral concluded that |aw enforcenent agencies have

t he

authority to investigate conplaints whether or not the (a)(2)

warning is signed. (lbid.)

If law enforcenent agencies retain this authority

to

i nvestigate unsigned citizen conplaints, there is no reason to

guestion that the Legislature also intended that such conplaints

be subject to prosecution wunder (a)(l). Certainly, if

t he

Legi slature had intended that prosecutions be limted to cases

in which citizen conplaints were actually signed, it could

easily have done so by sinply adding the words *“pursuant

subdivision (a)(2)” to subdivision (a)(1).

B. Section 148.6 is Unconstitutional, Wether or

to

Not

Ctizen Conplainants Wio do Not Sign the (a)(2)

Adnoni ti on May be Prosecut ed.

Regardl ess of whether citizen conplainants who do not

and sign the (a)(2) warning nay be prosecuted under (a)(1),

r ead

t he

statute is still facially content-discrimnatory and therefore

unconstitutional. The statute draws a content-and-vi ewpoint-

based distinction between citizen conplaints of peace officer

m sconduct — particularly non-crimnal msconduct — and citizen

conpl ai nts of m sconduct by all other public officials.

Respondent nay raise the possibility that reading (a)(1) as

“limted to situations in which the advisenment is given and

signed” mght reduce the chilling effect of the statute

In

particul ar, Respondent could even suggest t hat citizen

conpl ai nants who know that this is the rule could still

file

their conplaints; so long as they refused to sign them
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Petitioner reasons, they would be inmmunized from crimna

prosecution. This argunent overl ooks the fact that, wu
(a)(2), law enforcenent agencies have an obligation to “requ
citizen conplainants to sign this warning. This obligation,
course, applies only to those who seek to file cit
conplaints of peace officer msconduct, and not cit
conpl ai nts of m sconduct by ot her public of fici
Irrespective of whether (a)(1l) allows prosecution of those
resist this requirenment, the statute still unequally bur
t hose who seek to conpl ain about peace officer m sconduct.
construction of (a)(l1) therefore does not elimnate
statute's cont ent - based di scrimnation bet ween cit
conpl aints of peace officer msconduct and those alleging o

forns of official m sconduct.

Moreover, as a practical matter, it strains credulity to

believe, that the chilling effect of either (a)(l) or (a
will be appreciably dimnished by creating a legal rule u
which citizen conplainants who refuse to sign the requ
adnmonition can escape prosecution. Even assuming that a
ultra-savvy citizen conplainants mght find a way ar
subdivision (a)(2)'s requirenent — i.e., by submtting a f
complaint and refusing to sign, thereby imunizing thense
from crimnal prosecution - this interpretation would
elimnate the statute's content discrimnatory character.

particular, subdivision (a)(1) still allows prosecutions

fal se peace officer conplaints, where prosecutions for f
conpl ai nts agai nst other public officials would be forbidden.

As the Court of Appeal in Pena observed, the
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possibility of a crimnal prosecution for filing a false
complaint — even without the adnonition required by (a)(2) -
tends to “'chill’ the wllingness of <citizens to file
complaints, particularly on weak evidence and when the sane
entity against which the conplaint is made will be investigating
t he accusations.” (96 Cal. App. 3d at p. 83.) This chilling
effect is only exacerbated by the (a)(2) warning, regardless of
whet her the governnent actually follows through by initiating 4
prosecuti on. And because this statute discrimnates based on

content by specifically targeting citizen conplaints against

“peace officer[s],” even the “realistic possibility” of such 4
chilling effect 1is sufficient to render it presunptively

invalid. (RA V., supra, 505 U.S. at p. 390.)

C. Section 148.6 Does Not Fall Wthin Any of
RAV.'s Delineated Exceptions to the Rule
Agai nst Content-and Vi ewpoi nt-Di scrim nation.

Respondent nmay go as far to argue that, even if section
148.6 discrimnates on the basis of the content and vi ewpoi nt of
speech, that such discrimnation is constitutionally acceptable
under all three of the exceptions delineated in R A V. Any
potential argument by Respondent in this regard woul d have been
rejected not only by the court below, but also by the district
courts in Hamlton, Gitchen, Haddad and by the Court of Appeal

in Wal ker. This Court should |likew se reject these argunents.

1. The Basis for Section 148.6's Content-and Vi ewpoint -
Discrimnation Does Not “Consist[] Entirely of the
Very Reason t he Entire Cl ass of Speech IS
Proscri bable.”
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Anot her potentially flawed argunent Respondent could contend
is that the distinction drawn by section 148.6 is justifiable
because it “consists entirely of the very reason the entire
class of speech is proscribable.” quoting Boos v. Barry, 485

u S 312, 321, 108 S. C. 1157, 99 L. Ed. 2d 333 (1988)

AS THE SUPREME COURT HELD IN R_A. V., MOSLEY AND CAREY, THE
CONSTI TUTI ON PROH BI TS GOVERNVENT FRQOV SELECTI VELY BANNI NG
OTHERW SE PROSCRI BABLE SPEECH BASED ON CONTENT OR VI EWPOI NT

It is settled law under both the First Anmendnent and the
Equal Protection Cause that governnent nmay not engage in
cont ent - based di scrim nation, much | ess Vi ewpoi nt - based
discrimnation, by selectively targeting speech on “disfavored

subj ects.” RAV., 505 US at 391. “[Albove all else, the

1 In CGomes, the Court of Appeal clearly articulated the heightened need
to protect rather than to restrict <citizen conplaints against police
of ficers:
It is indisputable that |aw enforcenent is a primary function of
| ocal governnent and that the public has a far greater interest
in the qualification and conduct of |aw enforcement officers,
even at, and perhaps, especially at, an ‘on the street’ |evel
than in the qualifications and conduct of other conparably | ow-
r anki ng gover nirent enpl oyees perform ng nor e proprietary
functions. The abuse of a patrolman’s office can have great
potentiality for social harm hence, public discussion and public
criticismdirected towards the performance of that office cannot
constitutionally be inhibited by threat of prosecution under
State |libel |laws.”

(136 Cal. App. at p. 933, original enphasis [quoting Coursey v. Greater N les

Townshi p Publishing Corp. (I1l. 1968) 239 N E.2d 837, 841].)

7 The California Supreme Court's opinion in Inre. MS. (1995)10 Cal. 4th

698 [42 Cal. Rptr. 2d 355], further illumnates the speech/conduct
distinction underlying Steven S.. In MS., this Court upheld a statute
prohibiting “unlawf ul conduct” r at her than  expression, specifically

interference with the “exercise of constitutional or statutory rights by
neans of force or threat of force.” (1d. at pp. 714, 722.)
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First Amendment neans that government has no power to restrict
expression because of its nessage, its ideas, its subject
matter, or its content .... Any restriction on expressive
activity because of its content would conpletely undercut the
"profound national conmitnent to the principle that debate on

public issues should be uninhibited, robust, and w de-open.

Police Dept. v. Msley, 408 U S at 96 (1972) (quoting New York

Tinmes v. Sullivan, 376 U S. at 270).

As the Suprenme Court has expl ai ned:

In our view, the First Anendnent inposes ... a
“content discrimnation” limtation upon a State's
prohibition of proscribable speech .... The rationale
of the general prohibition, after all, is that content

discrimnation 'raises the specter that the Governnent
may effectively drive certain ideas or viewpoints from
t he mar ket pl ace.’

RAV., 505 US at 387 (quoting Sinon & Schuster, 1Inc. .

Menbers of N Y. State Crine Victins Bd., 502 U S. 105, 116, 112

S. Ct. 501, 116 L. Ed. 2d 476 (1991)).

This prohibition against content, nessage, and viewpoint
based discrimnation applies even to governnent attenpts to
regul ate so-called “unprotected” speech. 1d. at 505 U.S. at 386
n. 5. Though governnent nmay proscribe certain classes of speech
such as defamation and libel, it may not discrimnate wthin
that class based on content, subject matter, or viewpoint. For

exanple, in Police Dept. v. Msley and Carey v. Brown, the
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Suprenme Court struck down laws that permitted |abor-related
pi cketing, while prohibiting picketing on all other subjects.?8
In both cases, the Court was careful to enphasize that its
hol ding inmposed no bar to nobre general prohibitions against
pi cketing. See Mdsley, 408 U S at 98 (“This is not to say that
all picketing nmust always be allowed.”); Carey, 447 U S. at 470
(“even peaceful picketing may be prohibited when it interferes
with the operation of vital governnment facilities, or when it is
directed toward an illegal purpose”)(citations omtted). What
the government could not constitutionally do was to “select
which issues are worth discussing or debating in public
facilities.” Msley, 408 U S. at 96 (enphasis added). The
government may not attenpt to “pick and choose anong the views
it is willing to have discussed ....” [Id. at 98 (quoting Cox V.|
Loui siana, 379 U. S 559, 581, 8 S C. 476, 13 L. Ed. 2d 487
(1965) (Bl ack, J., concurring)).

The Mosley Court thus struck down a ban on non-I|abor-
related picketing near schools. Al though the City of Chicago

coul d have banned all fornms of disruptive picketing irrespective

18 These courts grounded their analysis on the Equal Protection O ause rather than
the First Anendment, while recognizing the overlap between the two in this context:
“Because Chicago treats sone picketing differently from others, we analyze this
ordinance in ternms of the Equal Protection C ause of the Fourteenth Amendnent. o
course, the equal protection claimin this case is closely intertwined with the First
Anendnent interests; the Chicago ordinance affects picketing, which is expressive
conduct; noreover, it does so by classifications formulated in terms of the subject
of the picketing.” Msley, 408 U 'S. at 94-95; see also RAV., 505 US. at 384 n.4
(“This GCourt itself has occasionally fused the First Amendnent into the Equal
Protection Clause ....")(citing Msley and Carey).
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of content without violation the Constitution, Msley holds that

“selective exclusions ... nust be carefully scrutinized.” 1d.|
at 98-99. In particular, such selective bans “nust be tailored
to serve a substantial governnmental interest.” 1d. at 99. By
al | owi ng | abor-rel at ed pi cketing but prohi biting ot her

pi cketing, the Cty of Chicago had engaged in inpermssible

cont ent - based di scri m nati on:

Far from being tailored to a substantial
governmental interest, the discrimnation anong
pickets is based on the content of their
expr essi on. Ther ef ore, under the Equa
Protection Cl ause, it may not stand.

408 U. S. at 102; see also Carey, 447 U S. at 461-62 (relying on

Mosl ey to strike down Illinois law differentiating between | abor
and nonl abor picketing).

Foll owi ng Mosl ey, Carey, and nunmerous other cases banning

content - based discrimnation, the Court in R A V. struck down 4
crimnal ordinance that selectively banned a subcategory of
proscri babl e speech acts. The ordinance at issue in RA V. nade
it a msdeneanor to “place[] on public or private property a
synbol, object, appellation, characterization, or graffiti,
including, but not limted to, a burning cross or Nazi swastika,
whi ch one knows or has reasonable grounds to know arouses anger
alarm or resentnent in others on the basis of race, color,

creed, religion, or gender ....~ 505 U.S. at 379 (quoting
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statute).

Witing for the RAYV. Court, Justice Scalia properly

recogni zed that governnment could, “consistent with the First

Amendnent,” regulate certain categories of speech — such as

defamati on, obscenity, and fighting words - “because of t

hei r

constitutionally proscribable content.” 1d. at 383 (enphasis in

text). The governnment may not, however, engage in “content

discrimnation unrelated to the[] distinctively proscribable

conduct .” Id. at 384. Thus, for exanple, “government nay
proscribe [|ibel, but my not make the further content
discrimnation of proscribing only libel critical of the
governnent . ” Id. (enphasis in text). By the sane token,
governnment nmay proscribe obscenity, but may not “enact an
ordi nance prohibiting only those legally obscene works that
contain criticism of the city government ....”" Id. at 384.
Wile the Constitution permts general rules prohibiting
obscenity or |libel, “selective limtations upon speech,” even
W thin these categories, are subject to strict scrutiny. 1d. at

392 (enphasis added). The Court explained: “The First Amendnent

does not permt St. Paul to inpose special prohibitions on those
speakers who express views on disfavored subjects.” 1d. at 391.
Applying this principle, the R A V. Court concluded that

the St. Paul ordinance violated the First Amendnent, because it

prohi bited one content-based subcategory of proscribable speech
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— in that case, “fighting words” conveying racial, gender, or
ethnic intolerance. Wile the city could have enacted a ban on
all constitutionally proscribable “fighting words,” including
but not limted to burning crosses on soneone's front yard, it
could not selectively ban a particular class of fighting words:

[ T] he ordinance applies only to “fighting words” that
insult, or provoke violence, “on the basis of race,
color, creed, religion, or gender.” ... Those who w sh
to use “fighting words” in connection with other ideas
— to express hostility, for exanple, on the basis of
political affiliation, uni on menber shi p, or
honosexual ity — are not covered ....

St. Paul has not singled out an especially offensive
node of expression — it has not, for exanple, selected
for prohibition only those fighting words that
communi cate ideas in a threatening (as opposed to a
nmerely obnoxi ous) nanner. Rather, it has proscribed
fighting words of whatever manner that conmunicate
nmessages of racial, gender, or religious intolerance

Selectivity of this sort creates the possibility that
the city is seeking to handicap the expression of
particul ar i deas. That possibility alone would be
enough to render the ordinance presunptively invalid

Id. at 391, 393-94. The Court recognized that there were
“conpel ling” reasons wunderlying the St. Paul ordinance, but
still struck down the neasure Dbecause its content-based

discrimnation was not “reasonably necessary” to serve these

i nterests. ld. at 395-96.
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THE DI STI NCTI ON DRAWN BY PENAL CODE §148. 6 DOES NOT
SATI SFY STRI CT SCRUTI NY OR, | NDEED, ANY LEVEL OF
CONSTI TUTI ONAL SCRUTI NY
Laws drawi ng content-based distinctions — even wthin &
category of generally proscribable speech - are subject to
strict scrutiny, and can pass constitutional nuster only if they

are “narrowly tailored” to serve “conpelling interests.” 505

U S. at 395-96; see also Gitchen, 73 F. Supp. 2d at 1153. There

is no conpelling, substantial, or even legitimate justification
that can support the distinction between citizen conplaints
agai nst police officers and all other citizen conplaints.

To the contrary, Penal Code 8148.6 hinders the weighty
interest in pronoting an “open channel” of comunication between
the People and their governnent - an interest that is of
particular inmportance in the area of |aw enforcenent. Img, 70
Cal. App. 3d at 56. As the federal district court said in
striking down Penal Code 8148.6's civil counterpart, this |aw
“may in fact hinder the policies underlying [California Givil
Code] 847, by blocking the 'open channel' of comunication
between citizens and their governnment, at |east as to one group
of public officials.” Gitchen, 73 F. Supp. 2d at 1153. As the
court al so recogni zed: “No showi ng has been made that there is 4
serious problem of false conplaints against police.” 73 F.
Supp. 2d at 1153. Respondent, presunptively, cannot make any

showing in this case either, with respect to Penal Code §148.6.
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Nor can the State, though notified of the pendency of this case,

make any attenpt to defend Penal Code §148.6. See “Proof of

Service ‘Notice of Challenge to the Constitutionality of

California Penal Code 8148.6° (filed and served on Att
CGeneral October 30, 2002).

In order to survive heightened scrutiny, Respondent

or ney

must

justify the distinction between police officers and all others

who are subject to official conplaints. Not only
Respondent fail to justify this distinction; if anything,
i nportance of keeping an “open channel of comunication” is

nore pronounced wth respect to |aw enforcenent. As

will
t he
even

Img

recogni zed, the rationale for protecting citizen conplaints

against public officials is especially strong where police

officers are concerned, “in light of the power and deadly force

the state places” in their hands. Img, 70 Cal. App. 3d at 56.

As the Ninth CGrcuit simlarly observed in Duran: “[T]he freedon

of individuals to oppose or challenge police action verbally” is

“one inportant characteristic by which we distinguish ours
froma police state.” Duran, 904 F.2d at 1378 (citing Hl

U S at 462-63).

Even if there were sone conceivable conmpelling int

supporting the selective targeting of conplaints against
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officers, the burden is on the government to show that the
statute is narrowmy tailored to serve the proffered interests.

See, e.g., Boos v. Barry, 485 U S 312, 321, 108 S. . 1157, 99

L. Ed. 2d 333 (1988); Carey, 447 US. at 461-62. Assumng
arguendo that there is sonme cognizable interest in providing
special “protection” to police officers, over and above those
enjoyed by all other public officials, Penal Code 8148.6 is not
narromly tailored — or even rationally related — to serve that

interest. As the Gitchen court observed:

Even if the state interest behind the content

discrimnation in 8 47.5 were conpelling, t he
provision is not narrowWy tailored to fit that
i nterest. Si gni fi cant protections from false

conplaints are already afforded to police officers by
their internal oversight agencies, in addition to the
possibility of perjury charges for false conplainants.
See Plaintiff's Reply, pp. 24-25.1° If these
protections are i nsufficient, California may
strengthen existing safeguards or provide procedures
to ensure police officers' careers are not put in
jeopardy until after a conplaint's truth is verified.

73 F. Supp. 2d at 1153.

Respondent mamy incorrectly assert that ‘part of [Judge
Taylor's] rationale’ in Gitchen, for finding no conpelling
justification for singling out police officers, was “that police

officers are already protected adequately through the crim nal

provi sions punishing knowngly false reports, i.e., 8§ 148.6."
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Wiile it is certainly true that there are perm ssible neans by

which to prevent officers' reputations from being harnmed w thout

infringing on speech, there is no suggestion in Gitchen or

anywhere else that Section 148.6 is one of those. At no point

was their any indication, either by the district court or

t he

Gitchen plaintiff, that Section 148.6 provided an adequate

alternative means by which to protect of ficers w thout

infringing on speech. The Gitchen reply brief (referred to by

the district <court) and the wevidence cited therein

make

reference to neutral perjury laws which, unlike Civil Code 847.5

and Penal Code 8148.6, do not single out speech for disfavorable

treatnent based on the identity of the person criticized.

Perjury laws, instead, proscribe willfully and know ngly
fal se statenents under oath, towards whonever or whatever

are directed. See Penal Code 8118 (defining perjury).

made

t hey

As docunented in the expert evidence submtted in Gitchen

the nmeans by which to nake sure that officers' reputations are

protected, wthout invading free speech, include the foll ow ng:

$ Cvilian oversight agencies only consider conplaints that
have been sustained after a thorough investigation.
$ [Most agencies do not publicize the nanes or allegations

agai nst officers unless they have been sustained, or proven

to have been true.

$ Police officers who wish to challenge “sustained” findings
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as to conplaints nmde by civilian oversight agencies

al ready have the protections of several legal rights and

adm ni strative procedures.
$ California law protects the confidentiality of citizen
conmplaints contained in peace officer personnel files.

Dunl ap Decl. 120; see also Penal Code § 832.7(a).
$ California law allows police officers to have citizen

conplaints found to be frivolous or unfounded renpoved fron

their files. (citing Penal Code 8832.5(c)).

The existence of other neans by which to protect peace
officers' reputational interests -- neans that do not inpede
First Amendnent rights -- wundercuts any conceivable claim that
Penal Code 8148.6 survives the strict scrutiny that Suprene
Court precedent requires. Respondent would be wrong to suggest
that Gitchen in any way sanctions Section 148.6. To the
contrary, Gitchen makes crystal clear that the distinction
between police officers and other public officials, drawn by
Penal Code 8148.6 and Civil Code 847.5 alike, cannot pass
constitutional nuster. Penal Code 8148.6 cannot survive any
| evel of constitutional scrutiny, nmuch Iless the heightened

scrutiny mandated by the Supreme Court in RAYV, Carey, and

Mosl ey, and the federal district court in Gitchen.

V.
CONCLUSI ON
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For the reasons set forth above, M. Chaker respectfully
requests that this Court grant his Mtion for Summary Judgnent
with respect to claim1l1, grant M. Chaker’s Petition for Wit of

Habeas Corpus, and vacate M. Chaker’s judgnment of conviction.

Dated this day 30 day of October, 2002

Darren D. Chaker
Petiti oner
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